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3HAYEHUE CUCTEMbI IOPUOUNYECKUX DAKTOB
B NPAXXOAHCKOM MPABE

Iesb: pacKpbITh 3HAYEHHE CHCTEMBI IOPUAMYECKUX (DAKTOB B TPaKJAHCKOM MpaBe Ul Pa3BUTHS TPAXKIAHCKOTO 3a-
KOHO/IaTENIbCTBA.

MeToabl: THaTEeKTHIECKUE METOMBI, @ TAKXKE TAKHE YACTHOHAYYHBIE METO/IbI, KAK METOJ] BOCXOXICHHSI OT KOHKPETHOTO
K a0CTpaKTHOMY, aHAIIN3, CHHTE3.

Pe3yabTaThl: IpeasioxKeHB H3MEHEHNUS B CT. 8 ['paxkaanckoro konekca Poccniickoit @enepanmn.

HayuHasi HOBH3HA: B HAcTOAIIEE BPEMs CyIIECTBEHHO MEHSETCS TPaKIAHCKOE 3aKOHOAATEIbCTBO, B CBA3H C ATUM
HEOOXOIMMO pa3padoTaTh CIaKEHHYIO CHCTEMY IOPUINYECKUX (aKTOB B TpakaaHckoM mpase. I3 HopMm crateu § 'K PO
HEBO3MO)KHO BBICTPOUTH CUCTEMY HCCIIEAYEMBIX aBTOPOM (PAKTOB. B 3TOI CBA3M MpeNCTABIAETCS BaXKHBIM B TIEPBYIO Ode-
pelb YETKO ONMPEAETUTh OCHOBAHUS BOZHUKHOBEHUS, N3MEHEHHMS, TIPEKPAILCHNS TPAXKIAHCKAX [IPABOOTHOIIECHUH, TaK KakK

MepeYeHb IOPUINIECKUX (PAKTOB JTOIDKEH OBITh HCUEPITBIBAIOIIIM.

IIpakTHYecKast 3HAYUMOCTb: YETKasI CHCTEMA FOPHIMUECKHUX (PaKTOB IPaXKJAHCKOTO MTPaBa MO3BOJINT PEIIaTh IPUIHHY
MIPaBOBBIX KOJTM3HH, CO3ACT BO3MOXKHOCTB 3(h(heKTHBHOTO MpaBonpuMeHeHust. [loirydeHHbIe B X0/ NCCIIEA0BAHMS BEIBOBI
MOTYT OBITH TIOJIOKEHBI B OCHOBY ITPEATIOKEHUH 1T0 ONITHMHU3AINHU TPAXKJAHCKOTO 3aKOHOATENILCTBA.

KonroueBble ciioBa: ropuandeckuil (hakT; cucTeMa IOPUINIECKUX (PAKTOB B Ipa’kIaHCKOM IPaBe; IPABOBOE COCTOSHHE.

BBenenue

Cucrema 1opuandeckux (HakToB Kak 9acTh CH-
CTEMBI TIPABOBOTO PETYJIMPOBAHUS T'PaXKIAHCKUX
MPABOOTHOIIEHNUN — OJIUH W3 KJIIOYEBBIX BOIPOCOB
rpaXJaHCKOro TpaBa. B HacTosiiee BpeMsi B CBETE
pehopMUPOBaHUS TPAKIAHCKOTO 3aKOHOAATETHCTBA
ATOT BOIPOC OCOOEHHO aKTyajeH. YUHTHIBas, YTO
rpakJIaHCKHUE JIeJla PACCMaTPUBAIOTCSI OUYEHb JOJITO
(HanpuMep, MO BUHANKAITMOHHBIM UCKaM JIJIATCS TO-
JIaMH ), MO’KHO YTBEPKIATh, YTO CUCTEMA IOPUINYE-
ckuX (aKTOB rpaXkAaHCKOTO MpaBa He MpopadoTaHa,
HET YETKOTO aJTOPUTMAa JEUCTBHI, HET CIIAJKEHHOCTH
JIEHCTBUS TPakIaHCKOTO 3aKOHOAaTeIbcTBa. 1 korma
C Ka)IbIM TOJIOM PacTET KOJIMYECTBO OOpaIieHnii B
Cy/1, 0COOEHHO OCTPO BCTAET BOMPOC 0 padoTaromiei
cucreme popuandeckux (axron. Tak, Hampumep,
A. ®. BumnHeBckuii otMeuan: «JloctaTouHo pas-
BEpHYTasl CHCTeMa IOPUANIECKUX (DAKTOB, YETKO
OUYEpUYEHHBIX B 3aKOHOJATEIbCTBE, CBOEBPEMEHHO,
MOJIHO U JIOCTOBEPHO YCTAaHOBJICHHBIX B MPOIIECCE
peanu3anuu npapa, — OJIHa U3 BAKHEUIITUX TapaHTHI
3aKOHHOCTH...» [1, ¢. 49]. C 3TUM MHEHHEM TPYIIHO
HE COIIaCUThCHI.

HecmoTps Ha TO, 4TO OTEUECTBEHHOW TEOPUU
IOpUANYECKUX (DAKTOB MOCBSIIEHO MHOTO HUCCIIE0-
BaHM, B 1IeJIOM OHa KOHCEPBAaTHUBHA, U HE TIOJIBEP-

rajliach CyIIeCTBEHHbIM U3MeHeHUsM. FOpuaunueckue
(aKkThl pacCMaTPUBAIOTCS TAKUMH YYCHBIMH, KaK
O. A. Kpacasuuxos [2], B. b. Ucaxkos [3], C. ®. Ke-
yekbsiH [4], H. I. AnekcanapoB [5] u MHOrUMHU
OpyruMu nuBuinctamu. Ciaenyer Takke OTMETHUTD,
YTO BO MHOTHX OTPACIISAX MTpaBa €CTh UCCIICOBAHMS,
MOCBALIEHHbIE IopuandeckuM (axrtam. Tak, B che-
pe Tpynosoro mpasa 310 paborsl O. B. bapunosa
[6], B. JI. T'eiixmana [7], A. B. Kpyuununa [§8], B
cemeitnoM mipase — B. . lanununa [9], C. U. Pe-
ytoBa [9], O. 0. Kocosoii [10], B. A. Psacennena
[11], A. B. Mapxkocsin [12], B rpak1aHCKOM ITpaBe —
M. A. PoxxkoBoti [13], B rpaskJIaHCKO-TIPOIIECCYyallb-
HoM nipase — B. B. SIpkosa [14], H. A. UynuHoBcKoM
[15], B yromoBHoMm mipaBe — M. B. Kyrtroxuna [16],
C.T. Jleonosa [17], u npyrux uccienosareneii. Ha-
YUHBII HHTEPEC K TEOPUH FOPUINIECKUX (PAKTOB erie
pa3 MOJYEepKUBAET aKTyalbHOCTh U BOCTPEOOBaH-
HOCTb JIaHHOH TEMBI.

PesysbTarnl HCciIe10BaHUSA
J171s1 TOro 4TOOBI PACKPBITH CYITHOCTD M 3HAYEHUE
CHCTEMBI FOPUINYECKUX (DAKTOB IpaskAaHCKOTO ITpa-
Ba, HEOOXOMMO HOHATH 3HAYEHHUE CaMOTr0 TepPMHHA
«CcHCTeMa IOpUANYECKUX (AKTOB I'PaKJaHCKOTO
npaBa». 3aKOHOJIATEIBHO 3aKPEIICHHOTO OIpe-
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JICTICHUS] HU FOPUINYECKUX (AKTOB, HU CHCTEMBI
IOpUINYECKUX (PAaKTOB HE CylIecTBYyeT. B 3Toii cBsi3n
pacKkpoeM 3Hau€HHE TEPMHMHA C MOMOILBIO METOoAa
aHanusa. MTak, cucteMa Kak TPajHIIMOHHO I0-
HHUMaeMO€ «MHOXKECTBO 3JIEMEHTOB, HaXOASIIUXCA
B OTHOIIEHHUSAX U CBA3AX APYT C IPYroM, KOTOpOe
oOpa3yeT OIpe/IeleHHYI0 LEI0CTHOCTb, EAMHCTBO»
[18, c. 1437]. CooTBETCTBEHHO, CUCTEMA IOpUIUYEC-
CKHX (paKTOB IPayKAAHCKOTO IpaBa JI0JIKHa COCTOSATh
13 3aKOHOMEPHO PACTIOJIOKEHHBIX BO B3aMMHOM CBS3U
Y OIPEIENIEHHOM Nopsizike yacTei. Cucrema 1omKHa
BBISBIISITH U YUUTBIBATh BCE YACTH €IMHOTO LIEJIOTr0.

TepmuH «hakT» mpouszoniea OT JATHHCKOTO
factum — cBepmuBIIeecs, 1o cioBapto C. U. Oxkeroa
(bakT UMEET TP 3HAUEHMSI, HO CIIEIYIOLLEE Opeee-
HUeE SBIIETCS 00JIee MOIXOIAIINM IS FOPUANIECKON
HayKH, (pakT — AeWCTBUTENILHOE, BIIOJIHE PeajbHOe
coObITHE, IBIEHUE; TO, YTO J€HCTBUTEIBHO IPOU30-
110, MPOUCXOUT, cymiecTByeT [19, ¢. 367]. 13 mHO-
KECTBa OIpeJIeIeHUH «(paKTOB», CAMbIM TOYHBIM,
PaCKpBIBAIOIIMM CYLUIHOCTb JAHHOTO MOHSTHS, HAM
kaxercs, Beipaxkenue WM. 1. ITaBnosa: «DakTel —3T0
BO3JyX y4eHOro. be3 HUX Bbl HUKOIJIa HE CMOXETE
B3JIeTeTh. be3 HUX Ballll «TEOpUM» — IyCThIE IO-
tyru» [20, c. 50]. FOpuanueckum Ha3bIBAIOT (HaKT,
umeromuii ropuandeckoe 3HaueHue. «fOpunnueckue
(akThl OTIMYAIOTCS OT APYrux (PaKTOB peasbHON
JIeMCTBUTEIIBHOCTH TOJIBKO C TOYKH 3PEHUS 3HAYM-
MOCTH JIaHHBIX (DaKTOB yIs TIpaBa» [2, c. 67].

PononayanbHUKOM TE€pMHUHA «IOPUIAMYECKHE
(akTb ABIAETCSA BBLAAIOIIMICS HEMELKHI FOpUCT
@. K. ¢pon CaBunbu. B usBectHOil cBoeil pabore
«Cucrema COBpeMEHHOTO PUMCKOT'O IIPaBay OH HaIlu-
caJl CJIe/IyIOIIee: «s Ha3bIBat0 COOBITHS, KOTOPBIE BbI-
3bIBAalOT BOSHMKHOBEHHME WJIM MPEKPAIEHUE MTPaBO-
OTHOUICHUS, IOpUIUECKUMH pakTamm» [21, c. 212].
Onpenenenus OPUINIECKUX (PAKTOB CYIIECTBEHHO
HE OTJIMYAIOTCS, HO UX KJIacCU(UKAIUS BBI3BIBACT Y
YYEHBIX MHOKECTBO CIIOPOB.

B. b. HUcakos B cBoeil knure «lOpunnueckue
(haKThI B COBETCKOM IPaBe», OTMEYAET, YTO «d(hek-
TUBHAas, IEHCTBEHHAsI OTBETCTBEHHOCTh HEBO3MOXKHA
0€3 4EeTKOro ONpeIesICHUs yCIOBHUM €€ HaCTYIIIICHHUS,
T. €. FOpUANYECKUX (GakToB. MIX Henb3st OTHECTH HU
K SMIIUPUYECKUM, HU K TEOPETUYECKUM, OHU HaXO-
JSITCSL Kak OBl «Mex 1y HUMm» [3, ¢. 33]. Ho Ha Ham
B3IVISLL, FOPUAMYECKHE (PAKThl OTHOCSTCS U K IMIIH-
pudeckuM (pakTam, Tak Kak sIBJISIOTCS OCHOBAaHHEM
BO3HUKHOBEHHUS IPABOOTHOILEHUS, U COCTABIISIOT

TUIOTE3y HOPMaTUBHO-IIPABOBOTO aKTa, U K Teope-
TUYECKHUM, TaK KaK SIBISFOTCSI OCHOBAaHUEM Hay4HO-
ro 3HaHudA. B. b. McakoB Takke oTMedal, 4To «3a
CIIUHOI» KOHKPETHOTO IOPUAMYECKOTO (haKTa CTOUT
BCs MIPAaBOBAsi CUCTEMA TOCYAAPCTBA. YIIIyOJIeHHBIN
aHaJIN3 HEKOTOPBIX IOPUINYECKHX (PAaKTOB CIOCOOEH
MIPUBECTH K OOHAPYKEHUIO BAXKHBIX 3aKOHOMEPHO-
CTEH, MIPUCYIIUX [TPAaBOBOM CUCTEME B LIEJIOM. .. 3a-
Jlaya TEOPUH 3aKJIF0YAETCS B TOM, YTOOBI HA OCHOBE
M3Y4YEHUS 3aKOHOMEPHOTO BEPHYTHCS K KOHKPET-
HOMY, J1aTh eMy Hay4dHoe oObsicHeHue» [3, c. 36], ¢
4eM HeJb3s He cormacuTbes. [lon ropuanyeckumu
(dakTamMu B rpa)KIaHCKOM IpaBe OOMICTIPHHATO TO-
HUMATh )KU3HEHHOE 00CTOSTETTLCTBO, KOTOPOE BIICYET
BO3HUKHOBEHHE, U3MEHEHUE, MPEKpaIlleHUe rpax-
JTAHCKUX TIpaBooTHOIeHUH. Ho Hanbomnee nmpopabo-
TaHHBIM U ONITUMAJIbHBIM, Ha HAIll B3IJISL, SIBJISETCS
onpenenenre M. A. PoxxkoBoii, monararonieii, 4ro
«IOpUANYECKUHN (PAKT B rPpax1aHCKOM ITPaBEe MOKHO
OTIPEICIIUTh KaK PeaIbHOE JKU3HEHHOE 00CTOS TEb-
CTBO, C IIPABOBOM MOJIENbIO KOTOPOTO IPaKIaHCKOE
MPaBO CBS3BIBACT OMpEACICHHBIC PUINUECCKUE
MOCJIEACTBUS M (PAKTUUECKOE HACTYIIEHHE KOTOPBIX
BJICUET TaKWe MOCIEIACTBUS B c(hepe TpaxkmaaHCKuX
nmpaBooTHoIeHu» [13, c. 14].

Takum 00pa3om, pacCMOTpEHHBIE HAMH paHee
ornpeeseHUs] TEPMUHOB «CUCTEMay, «(PAKT», «HOpH-
TUYEeCKUN (PaKkT», MO3BOIAIOT CHOPMYIHPOBATH
CIICAYIOUIYIO Ne(UHHUILINIO: CUCTEMa IOPHINYECKIX
(haxTOB TPaYKAAHCKOTO MPaBa — 3TO B3aMMOCBS3aHHBIC
MEX1y COOOH peasbHbIEe KU3HEHHbIE 0OCTOSTEINb-
CTBa, C MPABOBOW MOJIEIHIO KOTOPOTO HOPMBI TPaXK-
JTAHCKOT'O 3aKOHOJIATEIbCTBA CBSI3bIBAIOT ONPEEIICH-
HbIE IOPUIUYECKHUE TOCIEACTBUS, U (PaKTHIECKOe
HACTYIUIEHHE KOTOPBIX BJIEUET TAKHE MOCIEICTBUS
B OTHOIIICHWHU YYAaCTHUKOB T'PaXKJIaHCKOTO 000poTa.

Heobxoaumo o0paruTh BHUMaHHE, UYTO OOIIe-
MPUHSATON CUCTEMBl IOPUAMYECKUX (DAKTOB Tpa-
JTAaHCKOTO MpaBa KaK TaKOBOW Ha CETOAHSIIHUM
JIEHb HE CYIIECTBYET. DTO BBI3BIBAET ONPEACICHHOE
0eCIoKOWCTBO, TaK KaK 3aKOHOJATeNbHas 0a3a He
npopabaTeIBaeTCs OT MOJATOTOBKH ITPABOBOKH HOPMBI
JI0 peasln3aliiy, CO3Aar0Tcs Ja3eiku A1 Henoopoco-
BECTHBIX YYaCTHHKOB IPAKIAHCKOTO 000pOTa, ¥ 3TO
MIPUBOJIUT K OECTIOPSIOYHOMY BHECEHUIO U3MEHEHUI
B Pa3JIMYHBIC 3aKOHBI. UeTkasi cucTeMa FOpUInIeCKUX
(haKTOB rpa’k JAHCKOTO ITPaBa, BO-MEPBBIX, TO3BOJIIIIA
OBl pemaTs IPUINHY BOIIPOCA, a HE CIEACTBHE; BO-
BTOPBIX, CO37aJ1a Obl BO3MOKHOCTB IPEABOCXUIIATH
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3ampockl 0OIECTBA 10 HEMOCPEICTBEHHOTO BO3HUK-
HOBEHUSI TPOOIIEM C TPABONPUMEHEHNEM; B-TPETHHX,
MorIa Obl CTaTh METOJI0JIOTMYECKOH OCHOBOM AJis
M3YUYEHHUs IPAKJIAHCKOTO IIpaBa Kak OTpaciiy Mpasa.

O6mensBectHO, uTo [ pasknanckuii kojaekc PO sB-
JISIETCS1 OCHOBOMOJIAraloMM HOPMATUBHO-TTPABOBBIM
aKTOM, PEryJupyOIIMM UMYILIECTBEHHbIE U JTUYHBIE
HEMMYIIIECTBEHHbIE MPAaBOOTHOILIECHUS. 3a MEPUOT
€ro JIEWCTBUSL BHECEHO CYILLECTBEHHOE KOJIMYECTBO
n3Menenuil. [IpunsaTo 66 ¢enepalbHBIX 3aKOHOB O
BHECEHMH U3MEHEHUH B IEPBYIO 4acTh [ pax1aHCKoOro
konekca. J{. A. Mensenes ormeual, uto «Ipaxnan-
CKUH KOZIEKC YK€ CTaJl U I0OJKEH OCTaBaThCs OCHOBOM
CTAaHOBJICHUSI U PA3BUTHsI B TOCYIAPCTBE LIMBUIIN30-
BaHHBIX PIHOYHBIX OTHOLLIEHUH, 3(PPEKTUBHBIM MeXa-
HHU3MOM 3aIIUThI BceX (POpPM COOCTBEHHOCTH, a TAK)KE
MIPaB U 3aKOHHBIX MHTEPECOB IPa)</1aH U IOpUanYe-
ckux juil. Koneke He TpebyeT KOpeHHbIX H3MEHEHUH,
HO JaJIbHEIIee COBEPIIEHCTBOBAHUE IPAYKIAHCKOTO
3aKOHOZIATENLCTBA HEOOXomumMoy [22, ¢. 32], UMeHHO
MO03TOMY IPUIILIO BpeMs JUis pa3paOOTKH MPOAyMaH-
HOM CHCTEMBI IOPHINYECKUX (PaKTOB TPAKIAHCKOTO
IIpaBa, B COOTBETCTBUHU C KOTOPOH Oy/lyT mocienoBa-
TeIbHO BHOCUTHCS n3MeHeHust B 'K PO.

I'K P® He comepuT crieniuaabHON TJIaBbl, MO-
CBAIIECHHBINA IOPUANYECKUM (haKTaM, TEM HE MEHEe
B cT. 8 u. 1 'K PD® naercs nmpumepHbIii nepedeHb
OCHOBaHUH BO3HMUKHOBEHHUS TPAXKTAHCKUX TPaB U
00s13aHHOCTEH (Tpa)K/1aHCKO-MPaBOBbIE (AKTHhI).
N3 HOpM cTarbu TPYIHO MOHSTH KaKylO-TO JIOTHKY,
Kiaccu(puupoBaTh IOpUANYECKUE (PAKTHI 1O Ompe-
JIETICHHBIM TIpU3HAKaM, TeM OoJiee, HEBO3MOXKHO
BBICTPOUTH CUCTEMY HCCIEeyeMbIX HaMu (hakToB. B
CBSI3U C BBIIIEU3I0KEHHBIM BO3HUKAET MHOXKECTBO
BOIIPOCOB: MCUEPIBIBAIOLIUIN JIU ITOT NepedyeHb?
[Touemy ocHOBaHMSI BOZHMKHOBEHHUSI IPaKJIaHCKUX
MIpaB 1 003aHHOCTEN MepeYnCiIEeHbl IMEHHO B TAKOM
nopsiake? U BAusieT M OnpenereHHOCTh JaHHbIX
IOPUANYECKUX (DAKTOB Ha Pa3BUTHE IPakJaHCKOTO
3aKOHOJATENbCTBA?

[Ipoananuzupyem ct. 8 'K PO «OcHoBanust BO3-
HUKHOBEHHS I'PAX/IaHCKUX MpaB U 00s13aHHOCTEI.
B . 1.1 ct. 8 ykazaHo, uTo rpakJjaHCKUE TipaBa 1 00s1-
3aHHOCTH BO3HUKAIOT «13 JJOTOBOPOB M MHBIX CAECIIOK,
MIPEyCMOTPEHHBIX 3aKOHOM, a TAKXKE U3 JJOTOBOPOB
U UHBIX CJEJOK, XOTSI U HE MPEAYCMOTPEHHBIX 3a-
KOHOM, HO HE IpOTUBOpedalux emy. /lymaercs, yto
B JIAHHOM CJly4ae 3aKOHOJATesib PYKOBOJACTBYETCS
OIJIaBJIEHUEM JIAHHOT'O KOJIEKCa.

Crnenyrommm 0CHOBaHHEM BO3ZHUKHOBEHUS IPAXK-
JAHCKUX MPaBOOTHOLIEHUH cornacHo 1. 1.1.1 cT. 8
Ha3BaHO peLIeHUE COOpaHuil B Cllydasx, peaycMo-
TPEHHBIX 3aKOHOM. B 3T0li CBsI3H, CienyeT OTMETUTb,
YTO 3aKOHOAATEIBHO 3aKPEIIEHHOTO ONpPEEeIICHUs
TIOHATHS «pelieHre COOpaHHil» HET, ONpeaeIeHHE
TIOHATHUSL «COOpaHHE» TOXKE OTCYTCTBYET, COOTBET-
CTBEHHO [JI1 MPUMEHEHHs TAaHHOTO IyHKTa CT.8
I'K P® HeoOxoammo oOpalarbCsi K MHBIM MPaBo-
BBIM aKTaM (HampuMep, peieHue oo1ero coopanus
YYaCTHUKOB OOIIIECTBA C OTPAaHUYEHHOMN OTBETCTBEH-
HOCTBIO (cT. 38 DenepanpHoro 3akoHa Nel4-d3 ot
8 peBpans 1998 1. «O06 obmiecTBax ¢ OrpaHUYCHHON
OTBETCTBEHHOCTBIO»); PELICHHE OOIIEro coOpaHus
COOCTBEHHUKOB MOMEIIEHUI B MHOTOKBAPTUPHOM
nome (ct. 46 KK P®) u 1.1.), pemenust coOpanuit
Kpeautopos (cT. 15 ®deaepanbHoro 3akona Nel27-
@3 ot 26 okTsa6pst 2002 1. «O HECOCTOSATENBHOCTH
(6ankporcTBe)» u ap.). TeopeTnuueckas Heonpee-
JICHHOCTh YKa3aHHOTO ITyHKTa BEIET K HCIOJb30-
BAHUIO JAHHBIX TEPMHUHOB B Pa3HBIX 3HAYEHMUSX.
BbesycnoBHO, 3TOT Botipoc TpedyeT Oosiee AeTanbHOMi
pa3pabotku. Takke HEOOXOIUMO OTMETHTh, YTO
IOPUINYECKUM (DAKTOM SIBIISIETCS HE CaMO pEIIeHHE,
a aKT, 3aKpeIUIIoNUil B TpeOyeMoii 3aKOHOAATEb-
CTBOM (pOpMe, IPUHATOE COOpAaHUEM pEIlICHHE.

B n. 1.2. ananu3upyemoi HaMH cTaTbl OCHOBaHU-
€M BO3HUKHOBEHUS T'PAKIaHCKUX TPABOOTHOIICHU N
Ha3BaHbl AKThI TOCYJAPCTBEHHBIX OPraHOB U OPraHOB
MECTHOTO camoynpanieHus. O1HaKo, Ha Hall B3I,
B YKa3aHHOM ITyHKT€ HE MIOJIHOCTBIO OTPAXKAETCS pe-
aJIbHO CyIIECTBYOIIEee ojoxeHue. Tak, Hanpumep,
B COOTBETCTBUHU CO CT. | OCHOB 3aKOHO/AATENHCTBA
o HoTtapuare (yrBepxacHHON BepxoBueiM Cynom
P® 11.02.1993 Ne 4462-1) HoTapuanbHOE AeCTBHE
cosepiiaercs or umeHu Poccuiickont @enepanny,
COOTBETCTBEHHO HOTApUAIbHOE ACHCTBHE SABISETCS
aIMUHHUCTPATUBHBIM aKTOM, TaK KaK HOTapUyc Jei-
CTBYET OT IMEHHU rOCYIapCTBa, U B TO K€ BPEMs UacT-
HBI HOTApHyC HE OTHOCUTCS K TOCYIapCTBEHHBIM
opranaMm. COOTBETCTBEHHO, €CJIH ITO aIMUHUCTpa-
TUBHBIHN aKT, TO IOYEMY HOTApUyC HE YIIOMHHACTCS
B I1. 2 WIH OTACIBbHBIM MYHKTOM CT. 8 ['K PD?

Takum oOpazom, ITymaercsi, 4TO HOTapHAJIbHbBIE
JIeCTBUSI HEOOXOUMO BKJIFOUUTH B KAUECTBE OCHO-
BaHUS BOBHUKHOBEHHS TPAYKIAHCKHX MTPAB M 00sI3aH-
Hocteil B 1. 1.2 cT. 8 'K PO.

Hanee B m. 1.3 cT. 8 'K P® roBopurcs o cyneb-
HOM PEIIEHNUH, YCTAaHOBUBLIEM IPakJaHCKHUE IIPpaBa
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u o6si3anHoctu. [lonaraem, Oyiet Oosiee TOTUUHBIM
3ameHuTh B 1. 1.3 ct. 8 'K P® cnoBo «peuienue»
Ha CJIOBO «aKT», TaK KaK KPOMeE CyIeOHBIX pelie-
HHH, €CTh €lIe MOCTAHOBICHUS U ONpeIeIICHUS
Cylla, KOTOPbIE TAK)Ke MOTYT SIBISITHCS OCHOBaHUEM
BO3HHWKHOBEHHUS IOpuAnYecKux (aktoB. [[ymaercs,
CJIeJTyeT COMTAacuThes ¢ cyxkieHneM M. A. PoxxKoBOH,
Ha B3IJIS1]] KOTOPOH, «CyAeOHOe perieHne B II000M 13
Ha3BaHHBIX 3HAYEHUH — 3TO JIEMEHT IPaXKIAHCKOTO
(apbuTpaxkHOTO) TIpOIIECcca, CIEI0BATEIHHO, JAHHOE
MOHATHE — MyOIMYHO-TIpaBoBoe. [Ipencrasusercs,
YTO HET OCHOBAaHWU MPHUBHOCHTH B TPAKIAHCKOE
MpaBo (4acTHOE MPaBO) MOHATUHHBIA MHCTPYMEH-
Tapuii npasa myoiauuHoro» [23, c. 73].

C nmo3unumii TeOpUH PUANYECKUX (PaKkToB cyneo-
HOE penieHne, Oyaydn MpoIecCcyalbHbIM aKTOM, SIB-
JSIeTCA, IPEXKIE BCETO, FOPUINIECKUM (DaKTOM Ipo-
neccyaibHOro npasa [ 14, c. 69]. «JIroboe cynebHoe
peleHre He3aBUCUMO OT BHUJIA MCKA, IO KOTOPOMY
OHO BBIHECEHO, HE3aBUCHUMO OT €T0 COOTBETCTBUS
HOpMaM TpaBa U TPEOOBAHUSIM, MPEIBSIBISIEMbIM K
PEIICHUSM, SIBIACTCS IOPUANYECKUM (PAaKTOM IPO-
neccyanbHoro npasa. Ho ropuanueckum daxrom
MaTepHAIBHOTO MpaBa OHO SBIISCTCS JIMIIb B TOM
cily4ae, €CJIM BJI€YET M3MEHEHHE MIIU IpeKpalie-
HUE MaTepuajbHO-TIPABOBOTO OTHOMICHUS. Takum
o0pa3oM, I0pUAHYECKUM (HaKTOM MaTepHalIbHOTO
MpaBa MOXKET OBITH JINIITh KOHCTUTYTUBHOE CyIe0HOE
pelleHre B TOM ciy4ae, KOraa OHO YIOBIETBOPSIET
KOHCTUTYTUBHBINA Uck» [24, c. 103].

Hamee B ct1. 8 'K PD B KauecTBe OCHOBaHUM BO3-
HUKHOBEHUS TPAXKIAHCKUX TIPABOOTHOIIEHUH TaKKe
HEOOXOIMMO BKJIFOYHMTD MTYHKT O MPABOBBIX COCTOS-
HUSIX, BIIEKYIIUX I'PasKIaHCKO-TIPABOBBIE OTHOIIICHHUS,
TaK KaK OHH HMEIOTCS B CYIIIECTBEHHOM KOJIMYECTBE
B TPaXJAHCKOM 3aKOHOJATENbCTBE (HAmpumep,
3a0my’KJIeHue, IpaKJaHCTBO, JE€ECIOCOOHOCTD,
HETPYAOCTOCOOHOCTh, 0AaHKPOTCTBO, O€3BECTHOE
OTCYTCTBHUE, HEMIPEOIOIMMAst CHJIA U T. I1.).

Jlnst Toro 94TOOB! BBISICHUTH CYIIHOCTH T€PMU-
Ha «IPAaBOBOE COCTOSIHUE», HEOOXOAMMO JaTh €ro
onpenenenne. OOMENPUHATOE 3HAYCHUE TEPMHUHA
«COCTOSTHHE», 9TO MOJOKEHUE, BHEITHUE WIN BHY-
TPEHHHUE OOCTOSITEIHCTBA, B KOTOPBIX HAXOUTCS KTO-
HUOYb. TepMUH «IIPAaBOBOE COCTOSIHHUE) OTIPEIEIIs-
eTCsl KaK «Jisimuecs (MepMaHeHTHO CYIIECTBYIOIINE
WM IEPUOANYECKH BO3HUKAIOIINE) O0CTOATEIBCTBA,
TaK WM MHAYE BIUSIONINE HA TTOJIOKEHUE COITUAITb-
HOTO CyOBEKTa, €ro B3aMMOOTHOIICHHS C JIPYTHMHU

nunaMu U opranuzanusMu [25]. COOTBETCTBEHHO,
IOPUINYECKUN (DAKT-COCTOSTHHE — ATO JJISAIICECS WIN
KPaTKOCPOYHO BO3HUKAIOIIEE PeaTbHOE KU3HEHHOE
00CTOSATENLCTBO, C TIPABOBOM MOJENIBI0 KOTOPOTO
TpaXJaHCKOE MPaBO CBsI3bIBACT ONpEAeICHHBIC
IOpUIMYECKHE TTOCIENCTBUS, U (DaKTUYEeCKOe Ha-
CTYTUICHHE KOTOPBIX BIICYET TaKHE TMOCIEACTBUS B
chepe rpak1aHCKUX TIPABOOTHOIICHHIA.

B ropuandeckoil Hayke MHOKECTBO CIIOPOB BbI-
3BIBAET BOIIPOC O BBIJCIICHUH FOPUINIECKHIX (DaKTOB-
cocrostHui. Tak, oJJHU aBTOPHI PacCMaTPUBAIOT UX
KaK 0co0yI0 Pa3HOBHIHOCTH IOPUAMUECKUX (DAaKTOB
Hapsay C COOBITUSIMU M JiercTBusiMu [26, c. 14],
[3, c. 35], apyrue cuuTatot, 9TO (HaKTHI-COCTOSTHUS
MOTYT OBITh KaK IOPUIUYECKUMU JACHUCTBUSIMH, TAK
u cooweiTusiMu [2, ¢. 135-139], [13, c. 35-36], [9,
c. 13-14; 12, ¢. 12], TpeThH, 4TO UX HEJIB35I OTHECTH
HU K FOPUIMYECKUM COOBITUSIM, HU K FOPUTUIECKUM
nercTBrusiM. THOW MTOAX0/T COCTOUT B TOM, YTO FOPHU-
JMYECKOE 3HAUYCHHE MMEET HE CaMO COCTOSHHE, a
1opuInieckre (pakThl, 00YCIOBUBIIIHE €TI0 BOSHUKHO-
BEHUE, TOITOMY COMHEHHIO MOJIBEPTAETCA IIETIECO0-
Opa3HOCTb BBIJICIICHUS COCTOSIHUH B KJTaCCH(HKAIINN
opuanueckux daxros [4, c. 173; 27, c. 288].

B. b. HMcakoB BbIJIENISIET IOPUIUUECKOE COCTOSI-
HUE B OTJEIBHYIO TPYNITy U TPeAJiaracT B KadecTBe
KpuTepusi 000c0o0aeHUsT (PAKTOB-COCTOSIHHIA TaKou
MPU3HAK, KaK MPOAOIDKUTEIHHOCTh CYIIECTBOBAHUS
(aKTHYECKUX OOCTOSTEBCTB, ¥ C TON TOYKH 3PCHUS
pa3rpaHUYMBaeT BCe I0pUanYecKre (PakThl Ha (PaKThI
KpPaTKOCPOYHOTO JACHCTBUS U (PAKThI JUTUTEIHHOTO
neiicteus — cocrosinus [3, c. 34]. [lo Hamemy MHe-
HUIO, PaKThI-COCTOSIHUS JIOJKHBI UMETh CBOE MECTO B
CUCTEME IOpUANYECKUX (DAaKTOB IpakJaHCKOTO TpaBa,
TaK KaKk OHMA 00JIa1at0T CIICTYFOIIMMH MPU3HAKAMHU: BO-
TIEPBBIX, IT0 XapaKTepy ACHCTBUS UX HEITb35 OTHECTH K
BOJICBBIM, TO €CTh UX HEJIb3sS OTHECTH HH K ICHCTBHSIM,
HU K COOBITHSM, BO-BTOPBIX, Y HUX MUMEIOTCS TaKHe
OTJIMYUTENBbHBIE TPU3HAKH, KaK TTPOIOJKUTEILHOCTh
CYIIECTBOBAaHHS BO BPEMEHH U CIIOCOOHOCTH He-
OJTHOKPATHO BBI3bIBATH HACTYIUICHWE MPABOBBIX TO-
cnenctBuil. Hanpumep, cocrosiHue HEnmpeomomMoit
CHJIBI HE HOCHUT BOJICBOTO XapaKTepa, HEOAHOKPATHO
BBI3BIBACT MPABOBBIC MOCIEACTBUS, U B OTIIMYHE OT
JIEHCTBUI U COOBITHIA, HE TPEKpAIlaeT CBOE JICUCTBUE
B MOMEHT HACTYIUICHHUS MPABOBBIX IOCIEICTBUA.
Takum oOpaszoM, (PaKThI-COCTOSTHUS JTOJDKHBI OBITh
3aKOHOJIATEIIHHO 3aKPEIUICHBI B KAY€CTBE OCHOBAHUS
BO3HUKHOBEHUS TPAXKIAHCKUX MPABOOTHOIICHHH.
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Taxum 00pazom, UCXOAs U3 BBILIEU3I0KEHHOTO,
npepnaraeM u3noxuTh cr. 8 'K PD B cnenyromeit
penaKIu:

«1. T'paxknanckue mpaBa U 005S3aHHOCTH BO3HU-
KaloT U3 OCHOBAHMM, IPEyCMOTPEHHBIX 3aKOHOM U
WHBIMU MIPaBOBBIMU aKTaMH, a TaKXe U3 JIEUCTBUHN
rpaXKaaH U IOPUINYECKUX JIHL], KOTOPbIE XOTS U HE
MPeyCMOTPEHBI 3aKOHOM WJIM TaKUMH aKTaMHu, HO
B CHJIy OOLIMX Ha4all M CMBICIIA TPAXKTAHCKOTO 3a-
KOHOJIATEIHCTBA MOPOXKIAIOT TPAKIaHCKHE TIpaBa U
00513aHHOCTH.

B cooTBeTCTBUM € 3TUM TpakIaHCKUE TpaBa U
00513aHHOCTH BO3HUKAIOT:

1) U3 MOTOBOPOB M MHBIX CHEIOK, MPEAYCMO-
TPEHHBIX 3aKOHOM, a TAaK)K€ U3 JOIOBOPOB U MHBIX
CIEJIOK, XOTSI M HE MPEAYCMOTPEHHBIX 3aKOHOM, HO
HE IPOTUBOPEYALIUX EMY;

1.1) 13 aKTa, 3aKpeTIsAIOIIEro peleHne COOpaHus
B CIIy4asiX, IPe1yCMOTPEHHBIX 3aKOHOM;

2) U3 aKTOB TOCYIaPCTBEHHBIX OPIaHOB U OPTaHOB
MECTHOT'O CaMOYIIpaBJIEHUs, HOTaPHAJIbHBIX aKTOB,
KOTOpbIE MPEAyCMOTPEHBI 3aKOHOM B KauyeCTBE
OCHOBAHHUSl BO3HUKHOBEHUS IPakJIaHCKUX MpaB U
00s13aHHOCTEN;

3) u3 cynneOHOro aKTa, yCTAHOBUBIIIETO TPaXK/IaH-
CKHeE TIpaBa M 00s13aHHOCTH;

4) B pe3ynbrare NpUOOPETEHUs UMYILECTBA 10
OCHOBAHHMSIM, JIOTTYCKaeMbIM 3aKOHOM;

5) B pe3ynbTaTe co3qaHus MPOU3BEACHUI HayKH,
JUTEPATYPhl, UICKYyCCTBA, M300PETEHUI U MHBIX pe-
3yJBTaTOB UHTEJUIEKTYaIbHOU e TEIbHOCTH;

6) BCIIECTBHE MPUUMHEHHSI BPEAa IPYTOMY JIUILY;

7) BCIIeICTBHE HEOCHOBATEIILHOTO 00OTAIICHUS;

8) BciecTBUE MHBIX JEMCTBUIN TpakJaH U I0pH-
JUYECKUX JIULL;

9) BciieacTBHE COOBITHIH, C KOTOPBIMH 3aKOH WM
MHOM MPaBOBOM aKT CBSI3bIBAET HACTYIICHUE TPaXK-
JTAHCKO-TTPABOBBIX MOCIIEICTBHA.

10) BceacTBUE FOPUIMUECKOTO COCTOSIHUS, B KOTO-
POM HaXOIATCS yYaCTHUKH TPAKIAHCKOTO 000POTaY.

BriBoabI

Pestomupys BbIIIEeCKa3aHHOE, €IIe pa3 MoJ-
YepKHEM, 4TO JaJbHEHIIas pa3paboTKa CHCTEMBI
IOpUAMYECKUX (PAKTOB IPAKIAHCKOTO MpaBa HMEET
00JIBIIIOE 3HAUYEHHUE T CTA0OMIIBHOTO TPaKIaHCKOTO
000poTa, Tak KaK Takas cucreMma obecreunt Oosee
MOHATHOE U MPEICKa3yeMOoe pa3BUTHE TPaKIaHCKO-
MPaBOBBIX OTHOMIEHUH. ClieyeT NoqYepKHYTh, YTO

J000€ MPaBOOTHOIIEHUE OCHOBAHO HAa COBOKYITHO-
cTH ropuandeckux (akros. Ha Ham B3msiz, cucrema
IOPUINYECKUX (PAKTOB AOIDKHA OBITH TUHAMHYHOM,
pearupyromiei Ha U3MEHEHHsI B 00IIIECTBEHHOM KH3-
Hu. J{11s1 ganeHenero pa3BuTs rpaxJ1aHcKoro 00o-
poTa, IefCTBYIOIIEH CUCTEMbI IPABOBOI'0 PETYIINPO-
BaHUS IPAXKAAHCKUX OTHOLICHUH, JUIsl €eTMHOO00pas3-
HOM ITPaBONPUMEHHUTEIBHOMN MPAKTUKH HEOOXO MO
yIrayOJIEeHHOE M3YYE€HHE CUCTEMbI IOPUIUYECKHUX
(akToB Tpaxkmanckoro mpasa. HeoOxogmmo paspa-
00TaTh CIAKEHHYIO CUCTEMY IOPHINYECKIX (PaKTOB
B TpakJJaHCKOM npaBe. M3ydeHue cucteMsl IOpuan-
YeCKUX (PaKTOB I'Pa)KIaHCKOTO MpaBa 00yCIOBICHO
00BEKTHBHON HEOOXOTMMOCTBIO Oostee 3 eKTUBHOM
3aIMTHI IPaB YYACTHUKOB I'PaXkKIaHCKOT0 000poTa.
Xotenock Obl OTMETHTBH, UTO UCCIIEIOBAHHE ITPOOIEM
IOpUINYECKHX (PAKTOB HEOOXOJUMO HE TOJIBKO B
IIPABOTBOPUYECKOM acIIeKTe, HO B OOJIbIIEH CTeNeHN
Y B IPABOPEATH3ALUOHHOM.
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SIGNIFICANCE OF JURIDICAL FACTS’ SYSTEM IN CIVIL LAW

Objective: to reveal the significance of the juridical facts in civil law for the development of civil law.
Methods: dialectical methods, as well as such private-scientific methods as a method of ascent from the concrete to the abstract, analysis,

synthesis.

Results: changes are proposed to Article 8 of the Civil Code of the Russian Federation.

Scientific novelty: currently civil law is being changed considerably, in connection with the need to develop a coherent system of juridical
facts in civil law. Provisions of Article 8 of the Civil Code do not allow to build the system of the facts, as the author has studied. In this regard,
it is important to first of all clearly identify the grounds for the emergence, changing and termination of civil relations as the list of juridical facts

should be exhaustive.

Practical value: a clear system of juridical facts in the civil law will allow to solve the cause of legal conflicts, will create an opportunity for
effective law enforcement. The findings of the research could be the basis of proposals for civil law optimization.

Key words: juridical fact, the system of juridical facts in civil law, legal status.
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